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Texas Anti-Abortion Judge Suggests Drag
Is "Sexualized," Allows Ban

A federal judge in Texas, Judge Kacsmaryk, allowed a ban on drag at a university
to go forward. In doing so, he cited anti-trans activists such as "Gays Against
Groomers" and Chris Rufo.
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I8 THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DNSTRICT OF TEXAS
AMARILLO DIVISION
SPECTRUM WT, &l al.,
PlaintifTs,
. 2BV
WALTER WENDHILER, eral,
Defendants,

MEMORANDUM OPINION
AN ORDER

Before the Coumt mre Defendant Wendler's Motion 10 Dismiss Under Rules 12(bX1) mnd
1Z{aN6) (Wendler's Mation ™) (ECF No, 34), Difendants' Moticn s Dismiss ("Defendsnts’ Mation™)
(ECF No. 38), and Malnalfliz' Arnerdod Motion for Preliminary Infanction (Amended Motice™) (ECF

Na, 01 Having comsidered the malicns, bricfing, and relevant law, te Coun GRANTS IN PART

Wendler"s Motion and Defendants’ Motion, and DENIES Plaietills’ Amended Motiea

BACKGHROUND
Maimiiffs are o rocogainad stubent organization “Spectimem WTT) ot West Texms ARM
University (% T and two of Spoctrum WTs oflikers. ECF No. 28 & 5-6. Plaintil Spectrum W

strives %0 “provide a safe space fior LGBT+ studients and alliss to come wpethen,™ to “ralse awareness

of the LONT commussity,” and to “promose diversity, suppost, asd acocplance on canpus 2nd s the

surmounding commmity.”™ id 8 4. In firtherance of that mission, Spectnim WT hoss cvents such i
“Lavender Prom, Creeor History Night, and Queer Movie Night™ Id ot 5. Plaintis also plarsed o
Wfanch 2023 fundreiser at @ WT Scampus cvert hall™ 1o mise finds: for LGBT+ suicide prevention. hd
& 1. In papers fled with this Cowrt, Plantiffs describe the proposed event a5 a “drag shon™ open %o

chilldren secomparniod by a parent or gusedian. [ ot 15
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An infamous federal judge in Texas, Judge Matthew Kacsmaryk, ruled today that a ban

on drag shows at West Texas A&M does not violate the free speech rights of WT
Spectrum, a group of LGBTQ+ students and allies, who had planned to put on a drag

show for charitv on the universitv camnus. Kacsmarvk's verdict stands in stark contrast

tor another in Texas, where

dra :k record includes

con drug mifepristone,

obs Discover more from Erin In The Morning sylum policy in favor of

Tru News and discussion on trans legislation and life. ‘anti-LGBTQ+ figures,

suc Over 41,000 subscribers 1g drag “sexual.” Given

this %M hangs in the balance.
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The + students and allies had

pla: s, this show was organized

tos ides. However, the

traj Continue reading > Wendler released a letter.

Ini lzing misogyny, no matter

the i believe every human

bei: “dignity”” He concluded by

asserting that no drag show would be allowed, even if mandated by law: “A harmless
drag show? Not possible. I will not appear to condone the diminishment of any group at
the expense of impertinent gestures toward another group for any reason, even when the

law of the land appears to require it.”

Students took legal action, advocating for the show's continuation. Concurrently, legal
challenges to drag bans were cropping up across the U.S., with many such laws being
overturned. In Tennessee, for instance, a federal judge struck down a drag ban on the

grounds of excessive vagueness and content-based restrictions, which conflict with First
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Amendment rights. Similarly, a Montana federal judge intervened against a drag ban that
put a Pride parade in jeopardy, noting that the prohibition “disproportionately harms
any person falling outside of traditional gender and identity norms.” Similar cases were
ruled similarly in Florida and also by another federal judge in Texas. This particular case
fell to Judge Kacsmaryk, who declined to issue an immediate restraining order against
the university's ban, leading to the cancellation of the 2023 event. Now on Friday, Judge
Kacsmaryk has ruled that drag bans can go forward on college campuses, and in doing so

placed him severely out of step with other judicial rulings on the topic.

The 26-page ruling throws out all precedent when it comes to drag and instead declares
that drag is “sexualized” and therefore can be subject to many restrictions. In explaining
why drag bans can go forward, he writes that an “important outer limit” to expressive
conduct is “sexualized expressive conduct” and that “when children are involved, the
calculation changes.” Thus, Judge Kacsymark appears to rule that drag is inherently
sexual and thus can be restricted in public spaces. When faced with many other court
precedents over drag, such as on one college where a college fraternity was allowed to
hold an “ugly woman contest” where fraternity brothers dressed in drag, Kacsymark
rules that such a contest is allowed because it is “an exercise of teenage campus excess”
with “an obvious sophomoric nature,” and that “the message conveyed” ran “counter to

the views” of the university on racial integration and gender neutrality.

Next, Plaintiffs cite /OTA XI Chapter of Sigma Chi Fraternity v. George Mason Univ., 993
F.2d 386 (4th Cir. 1993). But this too did not concern a “drag show.” Sigma Chi involved a male
fraternity’s “ugly woman contest” — “an exercise of teenage campus excess” with an “obvious
sophomoric nature.” /d. at 389, In the university’s view, the problem was not the conduct itself.
Rather. “the message conveyed” by the contest “ran counter to the views” the university promoted:
“racial integration and gender neutrality.” /d. at 392-93. Accordingly, the court applied Johnson
and found a message “likely to be understood”™ by the audience — “that racial and sexual themes
should be treated lightly.” Id. at 391-92. Additionally, the school issued sanctions that “included

Judge rules that Sigma Chi “ugly woman contest” could go forward, but
not a drag_show at West Texas A&M.
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The judge then explains that a drag event put on by a LGBTQ+ club, however, is not
constitutionally protected free speech. He rectifies the differences, in part, by stating that
drag cannot be clearly interpreted as connected with LGBTQ+ topics. The source he uses
to make this claim? The anti-trans group, “Gays Against Groomers,” an extremist group
that has propagated the “groomer” slur against trans people and has previously

organized with groups responsible for Don’t Say Gay laws, such as Moms For Liberty.

'8 Waorma Kristie also undermines Plaintiffs' argument. To the extent the pageant in Norma Kristie can be equated
with present-day drag shows, the court noted female impersonations by males “may not be necessarily equated with
homesexuality.” 572 F, Supp. at 92. This, at this MTD Phase, it is unclear how drag shows unmistakably communicate

advocacy for LOBTH rights. See, e.g, GAYS ACGAINST GROOMERS, hitps:/fwww, gaysagainstgroomers.com/about
[ The |;||,'|;_'|'w]||_-'|;|;|i|'|i_3 ]lliljﬁ.l:“}- of By |,"-;_'|_;-p:|; < I d||'l_'l.,."'[|_'|. g‘||'||'ll'r‘-:|.;” the sexualization and mdocirination of children.
This ineludes drag queen story hours [and] drag shows invelving children.”).

14

Citation using Gays Against Groomers to state that drag does not

communicate LGBTQ+ advocacy.

The Judge goes on to make broader claims about allowing people to dress not in
accordance with their assigned sex at birth. He states that “apparel and attire” is not
constitutionally protected expression, citing a 7th Circuit ruling. He proceeds to cite
other cases n the footnotes, including Star v Gramley, a 1996 case stating that an inmate

has “no clearly established right to cross-dress.”

Par, Sch. Bd., 240 F.3d 437, 440 (5th Cir, 2001 (“[A] male student's choice of hair length [does] not convey sufficient
communicative content to warrant First Amendment coverage.™); Stephenson v. Davenport Cmiy. Sch. Dist., 110 F.3d
1303, 1307 n.4 (8th Cir. 1997) (upholding school’s ban on students displaying gang tattoos because the tattoos were
“nothing more than ‘self-expression™); Star v. Gramley, 815 F. Supp. 276, 279 (C.D. 1Il. 1993) (*[T]he plaintiff has
no ‘clearly established® right to cross-dress . . . "), but see A.A. ex rel. Betenbaugh v. Needville Indep. Sch. Dist., 701
F. Supp. 2d 863, 882 (S.D. Tex. 2009), aff"d, 611 F.3d 248 (5th Cir. 2010} ("A A.'s braids convey a particularized
message of his Native American heritage and religion.”) (emphasis added).

Citation of Star v. Gramley in supporting Judge Kacsymark’s contetion that

clothing is not protected speech.

In his assessment that drag events are sexual in nature, the judge references Chris Rufo, a
well known anti-transgender activist. The Anti-Defamation League has stated Rufo
played a large part in the early spread of "grooming" allegations directed at LGBTQ+

people. Based on this reasoning, the judge concludes that drag is potentially subject to
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restrictions and does not fall under constitutionally protected free speech. Consequently,

he denies the temporary restraining order.

Judge Kacsmaryk has been involved in several other highly contentious cases where his
rulings have made national headlines. Earlier this year, the judge released a highly
controversial ruling that blocked the US FDA’s approval of mifepristone, the medication
abortion drug. In his ruling, he . He was also involved in a
recent decision ending Biden’s in favor of Trump’s “remain in Mexico”
policy. The far-right judge, nominated by Trump, has repeatedly led to

shopping due to the overwhelming number of key cases that are brought before him.

This decision is not the ultimate judgment on the matter, and a final verdict regarding
whether drag constitutes protected speech is still months away. Given Judge Kacsmaryk’s
past rulings, there's limited hope he will reconsider his stance. The plaintiffs could
escalate their appeal to the 5th Circuit Court eventually, a court that has shown a similar
lack of favor towards LGBTQ+ issues. If Judge Kacsmaryk’s stance persists, attention will
shift to the that court. A divergence in rulings on this subject may well pave the way for

yet another LGBTQ+ issue to reach the Supreme Court in the future.
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Monique Little 27 mins ago € Liked by Erin Reed

So West Texas A&M is now a Christian private institution? Oh no, it's public....get rid of that
jackass! Take your sky daddy elsewhere. I'm a passionate advocate for LGBTQ+ rights. My
college age child is trans, and in Missouri, and | worry. This just makes me sick!
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JanieJane 17 mins ago

It's obvious that this kind of nonsense is only going to get resolved in the Supreme Court.
That does not fill me with a warm fuzzy feeling however.
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